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INTRODUCTION
The lack of racial and ethnic diversity at the capstone of the legal profession, the judiciary, is one of the most compelling and contentious issues
surrounding judicial selection in the United States. In broad perspective,
the lack ofjudicial diversity overlaps a range of other important issues involving the judicial system:judicial independence, public confidence in the
courts, and the commitment to democratic principles of equality and justice. Notwithstanding some recent efforts toward diversifying federal and
state courts, the racial and ethnic compositions of the courts of general and
limited jurisdiction are overwhelmingly White. The nature and extent to
which our nation's courts are racially and ethnically diverse have not been
given adequate and systematic treatment at the federal or state level. This
Article attempts to advance our understanding ofjudicial diversity by presenting an empirical investigation and analysis of the racial and ethnic
composition of the American judiciary in 2001.1
*

Associate Professor of Political Science, University of Missouri-St. Louis; B.A.,

Virginia State University; Ph.D.,Washington University in St. Louis. This research has greatly
benefited fiom my participation in the "Diversity, Impartiality, and Representation on the
Bench" symposium, co-sponsored by the Brennan Center forJustice at NYU School of Law and
the Department of Political Science at North Carolina Central University, in February 2004.
Many of the comments made were extremely helpfiil in understanding the complexities of
judicial diversity from a range of perspectives. I especially would like to thank the Michigan
Journal of Race & Law for publishing this Article on the very important topic ofjudicial diversity
and representation on the bench.
1.
Although gender diversity on the federal and state benches is another important
component to the scholarly analysis and debate concerning judicial diversity,it is not addressed
in this study because of data limitations. Both male and female judges of color are included in
the analysis. For studies on gender diversity,see ELIZABErH CHAMBLISS, Mirus To Go: PROGRESS
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The nature and extent to which our nation's courts are racially and
ethnically diverse deserve additional scrutiny. First, a rigorous investigation
of judicial diversity must be approached from a broader perspective that
considers all people of color seeking representation on our nation's courts.
Early studies ofjudicial diversity centered on African American diversity on
federal and state courts during the 1970s and 1980s.1 The literature about
Latina/o 3 and Asian/Pacific Islander4 representation on the courts is still
emerging.
Informed by critical race theory, this Article investigates the lack of
judicial diversity from the perspective of intergroup representation on the
bench. It analyzes the presence ofAfrican Americans,Asian/Pacific Islanders, Latina/os, and American Indianjudges on both federal and state courts.
This Article departs from the Black-White paradigm5 framework to study
the impact of race and ethnicity onjudicial selection and therefore presents
a broader and more inclusive examination ofjudicial diversity.

OF MINORITIES IN THE LEGAL PROFESSION (2000); DEBORAH L. RHODE, THE UNFINISHED
AGENDA: A REPORT ON TIlE STATUS OF WOMEN AND THE LEGAL PROFESSION (2001); Susan

Carbon et al, Women on the State Bench: Their CharacteristicsandAttitudesAboutJudicialSelection,
65JUDICATURE 295 (1982); Mark S. Hurwitz & Drew Noble Lanier, Women and Minorities on
State and FederalAppellate Benches, 1985 and 1999, 85 JUDICATURE 84 (2001); Elaine Martin,
Gender and Judicial Selection: A Comparison of the Reagan and Carter Administrations, 71
JUDICATURE 136 (1987); Donald R. Songer et al., A Reappraisal of Diversification in the Federal
Courts: Gender Effects in the Courts ofAppeals, 56J. Pot. 425 (1994); Rorie L. Spill & Kathleen
A. Bratton, Clinton and Diversificationof the FederalJudiciary, 84 JUDICATURE 256 (2001).
2.
See, e.g., FUND FOR MODERN COURTS, THE SUCCESS OFWOMEN AND MINORITIES IN
AcmiEVINGJUDICIAL OFFICE:THE SELECTION PROCESS (1985);American Judicature Society, The

Black Judge in America:A Statistical Profile, 57JUDICATURE 18 (1973); Beverly Blair Cook, Black
Representation in the Third Branch, 1 BLACK L.J. 260 (1972);Barbara L. Graham,JudicialRecruitment and Racial Diversity on State Courts:An Overview, 74JUDICATURE 28 (1990) [hereinafter
Graham,JudicialRecruitment].
3.
See, e.g., Maria Echaveste, Brown to Black: The PoliticsofJudicialAppointmentsfor Latinos, 13 BERKELEY LA RAZA L.J. 39 (2002); Kevin R.Johnson, On the Appointment ofa Latinalo
to the Supreme Court, 13 BERKELEY LA RAZA LJ. 1 (2002) (published concurrently in 5 HARV.
LATINO L. REV. 1 (2002)); Miguel A. M~ndez & Leo P Martinez, Toward a Statistical Profile of
Latina/os in the Legal Profession,13 BERKELEY LA RAzA L.J. 59 (2002); ANGELO FALC6N, OPENING THE COURTHOUSE DOORS: THE NEED FOR MoRE HISPANIC JUDGES (2002), available at

http://www.prldef.org/lib/Judges2000.pdf.
4.
See Edward M. Chen, The Judiciary,Diversity,andJusticeforAll,91 CAL. L.REV. 1109
(2003); Pat K. Chew, Asian Americans in the Legal Academy:An Empiricaland Narrative Profile,3
ASIAN L.J. 7 (1996); Denny Chin, Access to the Legal Professionfor Minorities: Introductory Remarks, 1999 J. INST. FOR STUD. LEGAL ETHICS 49 (1999) [hereinafter Chin, Access to the Legal
Professionfor Minorities];Ming W. Chin, Keynote Address, Fairness or Bias? A Symposium on
Racial and Ethnic Composition andAttitudes in theJudiciary,4 ASIAN L.J. 181 (1997) [hereinafter
Chin, Fairness or Bias?];Dorothy Chin-Brandt, Neither Madame Butterfly Nor the Dragon Lady:
Rather,Ms.Justice, 20 HARv.WOMEN'S L.J. 27 (1997).
5,
See Juan F Perea, The Black! White Binary Paradigmof Race:The "Normal Science" of
American Racial Thought, 85 CAL. L. REv. 1213, 1219-32 (1997) (explicating the Black-White
paradigm concept).
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A second reason to study judicial diversity is its relationship to the
debate about how to select our nation's judges, a debate that is especially
contentious at the state level. States use a range of selection methods: partisan election, nonpartisan election, gubernatorial appointment, gubernatorial
appointment from a commission, gubernatorial appointment from a commission with some form of legislative approval, legislative appointment,
state supreme court appointment, and circuit court appointment. A central
part of the discussion focuses on whether racial and ethnic groups are more
likely to reach the bench through elections or appointive methods. 7 In a
2000 study on the progress of minorities in the legal profession, Elizabeth
Chambliss observed that," [w]ithout current state-specific data on minority
representation among judges ... it is difficult to assess the effects on diversity of appointive versus elective systems." 8' This Article informs the debate
about judicial selection by documenting the lack of diversity at both the
federal and state levels.
A third reason additional research on judicial diversity is needed is
that such investigation provides insight into the prominent role race and
ethnicity play in the formal process of judicial recruitment and selection.
Harry Stumpfnotes that "considerations of race/ethnicity and gender are as
much a part ofjudicial recruitment politics as are factors such as party, ideology, or professional merit."' The variables of race and ethnicity, according
to Stumpf, "are increasing in importance as women and racial/ethnic interest groups intensify their respective voices for a greater share of seats on our
federal courts."'1
Attempts to diversify federal and state courts are linked to the broader
question of why it is important to have a diverse judiciary in the first place.
Several scholars have articulated the merits of a diverse bench.' 1 According
to Judge Edward M. Chen:
The case for diversity is especially compelling for the judiciary.
It is the business of the courts, after all, to dispense justice fairly
6. See BURAUu OFJUSTICE STATISTICS, U.S. DEPARTMENT OFJUsTICE, STATE Coui r ORGANIZArION, 1998, at 21-25, 34-39 (June 2000), available at http://www.ojp.usdoj.gov/bjs/pub/
pdf/sco9802.pdf [hereinafter STATE COURT ORGANIZATION] (describing the range of selection
methods used by the states for all levels of courts).
See generally Barbara L. Graham, DoJudicialSelection Systems Matter?:A Study of Black
7.
Representation on State Courts, 18 Am.POL. Q. 316 (1990) [hereinafter Graham, DoJudicialSelection
Systems Matter?];Hurwitz & Lanier, supra note 1, at 87-92.
CHAMBLISS,supra note 1, at 16.
8.
9.
HARRY P.STJMPF, AMERICAN JUDICIAL POLITICS 187 (2d ed. 1998).
10.
Id. The same observation can be applied to state courts. Id. at 153-63.
See, e.g., Richard A. Devlin et al., Reducing the DemocraticDefcit:Representation,Diversity
11.
and the CanadianJudiciary, or Towards a "Triple P" Judiciary, 38 AlBERTA L. REV. 734 (2000);
Sherrilyn A. Ifill,Judging the Judges: Racial Diversity,Impartiality and Representation on State Trial
Racial
Courts, 39 B.C. L. REv.95 (1997) [hereinafter IfilU,Judging the Judges]; Sherrilyn A. Ifill,
Diversity on the Bench: Beyond Role Models and Public Confidence, 57 WASH. & LEE L. RaE. 405
Beyond Role Models].
(2000) [hereinafter IfiU,

MichiganJournalof Race & Law

[VOL. 10:153

and administer the laws equally. It is the branch of government
ultimately charged with safeguarding constitutional rights,
particularly protecting the rights of vulnerable and
disadvantaged minorities against encroachment by the majority.
How can the public have confidence and trust in such an
institution if it is segregated-if the communities it is supposed
to protect are excluded from its ranks? ...A diverse judiciary
signals the public acknowledgement of historically excluded
communities and sends an invaluable message of inclusion.... It
helps dispel traditional stereotypes that Asian Pacific Americans
and other minorities are not sufficiently intelligent, articulate, or
decisive to be judges.... Of course, as with any other
institution, diversity also enhances the quality of judicial
decision making .... Simply put, a judge's life experiences affect
the willingness to credit testimony or understand human impact
of legal rules upon which the judge must decide.... And
inevitably, one's ethnic and racial background contributes to
those life experiences.' 2
Sherrilyn Ifill's research also establishes an important linkage between diversity and diverse judicial decision-making in discrimination and
nondiscrimination cases.13 She argues that "the interaction of diverse perspectives in legal
decision-making may be the best way to achieve judicial
4
impartiality."'
Presidents, governors, legislators, bar associations, interest groups, and
professional societies have called for a move beyond tokenism on the
American bench. Both public support of the courts and perceptions of
fairness on the part of racial and ethnic groups are affected by the lack of
judges of color on the bench." Because judges play a very important policymaking role as part of their judicial function, calls for greater racial and
ethnic diversity on the American bench are not incompatible with democratic ideals.
The methodological approach used to understand judicial
diversity involved gathering data on the racial and ethnic composition
of the federal and state benches. The judges were chosen from The
Directory of Minority Judges of the United States6 ("The Directory"), which
identified over 4000 judges and judicial officers in federal and state courts,

12.
Chen, supra note 4, at 1117-20.
13.
Ifil,
Beyond Role Models, supra note 11, at 449-58.
14.
Id. at 457.
15.
See David B. Rottman & Randall M. Hansen, How Recent Court Users View the
State Courts: Perceptions of Whites, African Americans, and Latinos (2003), at http://
www.ncsconline.org/WC/Publications/ResAmtPTC_RecentCtUsersViewPTCPub.pdf.
16.
JuiciAL DisION, AMERIcAN BAR ASsocIATION,THE DIRECTORY Or MINORiTYJUDGES
Or TiHEUNIED STATES (3d ed. 2001) [hereinafter Tin DmECToiy].
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territorial courts, and tribal courts in 2001.7 After excluding some
judgeships,' 8 additional data were then compiled for eachjudge andjudicial
officer. The analysis presented in this Article is based on data collected on
2,878 African American, Asian/Pacific Islander, Latina/o, and American Indian judges on the major appellate, trial, and limited jurisdiction federal and
state courts. 19This research represents some important differences from previous work on judicial diversity. This study of judicial diversity is national in
scope;judicial diversity is examined in all fifty states and at the federal level.
In addition,judicial diversity is examined at the appellate, trial, and limited
jurisdiction levels of both federal and state court systems.The data presented
in this Article are therefore nationally representative and the findings provide
the best evidence to date on the extent to which American federal and state
courts are racially and ethnically diverse.
This examination of judicial diversity is based on two key measurements. First, the percentages of judges of color are calculated for all federal
and state courts for comparison purposes. Secondjudicial diversity disparity
ratios are calculated to measure the degree of racial and ethnic underrepresentation in federal and state courts. Although the specific data presented in
this Article apply to 2001, the findings will provide an important foundation
for subsequent analyses ofjudicial diversity over time.
This analysis ofjudicial diversity is presented in four sections that engage the research objective set out above. Part I explores the utility of
descriptive representation as an important concept in understanding why judicial diversity matters from a political perspective. Part II begins an empirical
examination ofjudicial diversity at the federal level while Part III presents an
analysis of state court diversity.The data presented in Parts II and III indicate
17.
To the author's knowledge, no national roster of minority judges exists except for The
Directory; thus it is the only source that identifies judges of color on our nation's courts. It should
be noted that The Directory attempted to include alljudges of color, except for those judges who
did not want their names to appear in The Directory. The data used in this Article isnot based on
a sample ofjudges but rather includes almost all judges of color at the appellate, trial, and limited
jurisdiction levels.The author would like to express her gratitude to Arthur L.Burnett, Sr., Senior Judge of the Superior Court of the District of Columbia, and the Standing Committee on
Minorities in the Judiciary of the American Bar Association's Judicial Division for making The
Directory available. This research would not have been possible without The Directory as a source
for identifying judges of color on the American bench.
18.
For the purposes of this investigation, retiredjudges, recalled judges, per diem judges,
state administrative law judges, most territorial judges, tribal judges, and military judges were
excluded in order to focus on the nation's courts of general and limited jurisdiction.
19.
This Article relies on the racial and ethnic categories reported in The Directory; it
undertakes no independent verification of race or ethnicity with respect to these judgeships.
See the preface of The Directory for further discussion on how the roster was compiled. Preface
ofTHE DIRECTORY, supra note 16.This Article examines diversity only for the appellate, trial,
and limited jurisdictional judgeships at the federal and state levels: specifically 2,456 state and
422 federal judgeships, totaling 2,878.This Article does not address diversity for the 43 District of Columbia judgeships, 381 territorial judgeships (Puerto Rico, Guam,Virgin Islands,
and Northern Mariana Islands), 350 American Indian tribal judgeships, 3 military judgeships,
or 206 state and District of Columbia administrative law judgeships.
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that judges of color are underrepresented at all levels of the federal and state
court systems and that particular racial and ethnic groups are virtually excluded from federal and state benches. The conclusion argues that the data
presented in this Article support a disquieting portrait that erodes the myth of
progress toward the attainment of a multiracial and multiethnic American
judiciary.
I. UNDERSTANDING JUDiCIAL DIVERSITY

Attempts to diversify American political and legal irnstitutions are the
subject of considerable scholarly and political debate.A large body of political
science literature has sought to investigate and explain minority representation in the context of legislative institutions in various national, state, and
urban contexts. Over the past several decades, political scientists have extended this analysis to the underrepresentation of racial and ethnic groups on
courts.2"
The theoretical basis for understanding minority representation is
largely grounded in Hanna Pitkin's classic work on the concept of representation. 2' Descriptive representation, defined by Pitkin as "the making present of
something absent by resemblance or reflection, as in a mirror or in art,"22 is an
important concept in understanding the arguments supportive of increasing
judicial diversity in the courts. Often referred to as mirror representation,
descriptive representation is symbolically significant and is directed toward
the compositions of elective andjudicial bodies, in particular their racial and
ethnic compositions. Suzanne Dovi extended Pitkin's conceptual arguments
by expanding the definition of descriptive representatives to include those
persons who possess strong mutual relationships with historically disadvan23
taged subgroups.
Scholars have extended the concept of representation to understanding
the dynamics of racial and ethnic diversity on the nation's courts. 24 For the purposes of this Article, descriptive representation is defined as the degree to which
20.

See, e.g.,

SHELDON GOLDMAN, PICKING FEDERAL JUDGES: LOWER COURT SELECTION

FROM ROOSEVELT THROUGH REAGAN

(1997) [hereinafter

GOLDMAN, PICKING FEDERALJUDGES];

CHARLES S. SHELDON & LINDA S. MAULE, CIIOOSINGJUSTICE:TIE RECRUITMENT OF STATE AND

FEDERAL JUDGES (1997); Burton M.Atkins & Henry R. Glick, FormalJudicialRecruitment and

State Supreme Court Decisions, 2 AM. POL. Q. 427 (1974); Sheldon Goldman, Should There Be
Affirmative Actionfor thejudiciary?,62JUDIcATuRE 488 (1979); Graham,JudicialRecruitment,supra
note 2;Thomas M. Uhlman, Race, Recruitment, and Representation:Background Differences Between

Black and White Trial CourtJudges,30 W POL. Q. 457 (1977).
21.
HANNA FENICHEL PITKIN, THE CONCEPT OF REPRESENTATION (1967).
Id. at 11.
22.
See Suzanne Dovi, PreferableDescriptive Representatives:WilljustAny Woman, Black, or
23.
Latino Do?, 96 AM. POL. Sci. R .729,730 (2002).
See Graham, Do JudicialSelection Systems Matter?, supra note 7, at 317-22;Thomas G.
24.
Walker & Deborah Barrow, The Diversification of the FederalBench: Policy and Process Ramifications, 47 J. POL. 596, 596-615 (1985).
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judges of color occupy seats on the federal and state courts. An underlying assumption of this Article is that the judiciary, like other political institutions,
should reflect the racial and ethnic diversity of America. A diverse judiciary
signals that the courts are open to all. Descriptive representation, as it relates to
African American,Asian/Pacific Islander, Latina/o, andAmerican Indianjudges,
suggests that race and ethnicity are politically significant because these groups
have a history of exclusion, discrimination, and subordinate status in the American political system.
Another important component of representation identified by Hanna
Pitkin is substantive representation, which is concerned with the decisional
2
behavior of governmental officials and therefore is more policy oriented.
Scholars have sought to discover whether differences in decisional behavior
may be attributed to the race or ethnicity of thejudge. 26 Sherrilyn Ifill makes
a strong case for the substantive value ofjudicial diversity to the extent that
judges of color should represent the perspectives of their communities.27
Competing views exist in the literature about the relationship between
descriptive representation and substantive representation. Critics of descriptive representation argue that only substantive representation matters when
considering the political interests of racial and ethnic groups.28 HoweverJane
Mansbridge, for example, argues that descriptive representation enhances substantive representation.29 Consistent with Mansbridge's argument, this Article
investigates descriptive representation as intrinsically valuable separate from
substantive representation. Descriptive representation calls for a move beyond
mere token representation on the bench. It necessitates a critical mass of
judges of color who in turn will become more willing to enunciate minority
positions while on the bench.'
Applying the concept of representation to judges in the context of the
judicial selection debate is controversial. In general, two related criticisms
have been lodged against efforts to apply the concept of representation to the
judiciary: (1) judges are not representatives in the same sense that legislators
are, and therefore, they are not politically accountable to special interest
groups; and (2) judicial independence would be threatened if a representative
judiciary were pursued as a matter of public policy. Such arguments appear to
be grounded in the neo-positivist school of thought, which conceptualizes

25.
PInKIN, supra note 21, at 229.
26.
See Darrell Steffensmeier & Chester L. Britt,Judges' Race andJudicialDecision Making: Do BlackJudges Sentence Differently?, 82 Soc. ScI. Q. 749,752-62 (2001); Susan Welch et
al., Do Black Judges Make a Difference?, 32 AM.J. POL. Sci. 126, 126-35 (1988).
27.
See Ifill, Beyond Role Models, supra note 11, at 405.
28.
See CAROL SWAIN, BLACK FACES, BLACK INTERESTS 5 (1995).
29.
SeeJane Mansbridge, Should Blacks Represent Blacks and Women Represent Women? A
Contingent "Yes," 61 J. POL. 628,636-37 (1999).
30.
Id. at 636.
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the role of law and the legal system as aligned with strict impartiality, adherence to judicial independence, and a return to true constitutional values.3"
Harry Stumpf referred to the myth of neutrality and formalism as "the
great paradox of the judicial role," stating:
[C]ourts and other things legal continue to be important symbols
of government, under girding the wish-fulfilling notions we have
of impartial decision making. At the same time, one can hardly
deny that courts are political, for in construing statutes, executive
orders, or constitutions, they inevitably weigh competing arguments, interests, and philosophies in arriving at decisions that
cannot be neutral. Each and everyjudicial decision rewards some
interest or viewpoint and deprives another. Decisions are thus
allocative of society's scarce resources, making them, by definition,
political.3"
In contrast to neo-positivism, this Article approaches the problem of
diversity and the American bench from the theoretical perspective of neorealism. Neo-realism, with its origins in sociological jurisprudence and legal33
realism, is best understood as encompassing several currents oflegal thought.
In general, the instrumental nature of the role of law, the relevance of context,
and the political dimension ofjudicial behavior are highly relevant to neorealist arguments.m Consistent with this school of thought, representation is a
hallmark of a democratic political system. Fairness and equity in representation, then, are essential in evaluating the legitimacy of governance. Anne
Phillips has argued that:
Many of the current arguments over democracy revolve around
what we might call demands for political presence: demands for
the equal representation of women with men; demands for a
more even-handed balance between the different ethnic groups
that make up society; demands for the political inclusion of
groups that have come to see themselves as marginalized or silenced or excluded. In this major refraining of the problems of
democratic equality, the separation between "who" and "what" is
to be represented, and the subordination of the first to the second,
is very much up for question. The politics of ideas is being challenged by an alternative politics of presence.3"

See STUMPF, supra note 9, at 31-34.
31.
32.
Id. at 50.
Id.
33.
See Devlin et al., supra note 11, at 745-46 (explaining the nexus between neo34.
realism and representation).
35.
ANNE PHILLIPS,THE POLITICS O PRESENCE 5 (1995).
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Phillips challenges the traditional understanding of representation of ideas
without reference to the identity of those who represent them. Although much
of her analysis focuses on various legislative institutions, Phillips also extends the
logic of her argument to the racial and ethnic composition of the judiciary,
which she describes as "notoriously 'unrepresentative' of women or ethnic ninorities."' Further, she states that "securing the diversity of the judiciary
becomes as important as securing the diversity of the legislative assembly" given
the judiciary's role in constitutional adjudication.37 For Phillips, the pursuit of
impartiality depends on gathering views from everywhere because "a body
that draws overwhelmingly on one set of experiences will be limited in its
3 s

range of concerns.1

II.JUDICiAL DIVERSITY AND THE FEDERAL BENCH

The dual nature of the American legal system requires separate examinations of judicial diversity at the federal and state levels. The processes of
selecting judges are sufficiently different at the federal and state levels to warrant independent consideration.This investigation ofjudicial diversity begins
with the federal courts. The procedure for selecting federal judges with life
tenure is spelled out in Article II, Section 2, Clause 2 of the United States
Constitution: federal judges are nominated by the President and confirmed
by the Senate.39The Constitution and federal statutes are silent as to the formal criteria to be used for selecting federal judges with life tenure.4"
Empirical political science scholarship on contemporary judicial selection at the federal level has established that, although judicial selection is a
complex process involving a range of factors, politics and ideology are the
primary determinants of who will sit on the federal courts."1 Among the political factors considered in federal judicial selection are ideological
compatibility with the views of the President, political party, representational
factors such as race and gender, and professional qualifications.This literature
has established that race, ethnicity, and gender have historically been barriers
36.
37.

Id. at 185, 187.
Id. at 187.

38.

Id.

39.

U.S. CONST. art. II, § 2, cl. 2.
See ROBERT A. CARP & RONALD STIDHAM, Tha FEDERAL COURTS 78 (6th ed. 2004).

40.
41.

This literature is extensive; however, textbook treatments present overviews of the

major works. See generally LAWRENcE BAUM, ThIE SUPREME COURT (8th ed. 2004); GOLDMAN,
PICKING FEDERAL JUDGES, supra note 20; DAVID M. O'BRIEN, STORM CENTER: THE SUPREME
COURT IN AMERICAN POLITICS (6th ed. 2003). For studies that address the role of race, ethnic-

ity, and gender, see Sheldon Goldman et al., Clinton's Judges: Summing up the Legacy, 84
JUDICATURE 228,228-54 (2001); Sheldon Goldman & Matthew D. Saronson, Clinton's Nontraditionaljudges: Creating aMore RepresentativeBench, 78JUDICATuRE 68,68-73 (1994);Roger E.

Hartley, Senate Delays of MinorityJudicialNominees:A Look at Race, Gender, and Experience, 84
JUDICATURE 190,190-97 (2001);Rorie L. Spill & Kathleen A.Bratton, Clinton and Diversification of the FederalJudiciary,84 JUDICATrURE 256, 256-61 (2001).
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to appointment to the federal courts rather than bases for appointment. The
analysis that follows is consistent with the findings in the political science
literature regarding the lack ofjudicial diversity in the federal courts. Article
III and Article I courts are examined separately, with greater attention placed
on the lack ofjudicial diversity on Article I courts.43
A. Article III Courts and JudicialDiversity

This examination of diversity in the federal judiciary begins with Article III courts. Table 1 (see the Appendix) presents overall data on the racial
and ethnic representation on Article III courts, Article I courts, and federal
executive agency judgeships in 2001."4 Article III courts are the federal courts
of general jurisdiction, consisting of the United States Supreme Court, the
thirteen United States courts of appeals, and the ninety-four United States
district courts situated in the fifty states, the District of Columbia, and Puerto
Rico."
At the apex of the federal judicial hierarchy are the most coveted judicial positionsCseats on the United States Supreme Court. Presidents play a
more important role in nominating Justices to the Supreme Court than they
do in nominating lower federal court judges.Jeffrey Segal and Harold Spaeth's
work empirically demonstrates that a President's choice of nominee to the
Supreme Court "will be a function of the President's ideology, the ideological
composition of the Senate, and the ideological makeup of the Supreme
Court.."4 6 Race and ethnicity are also considered important factors for build-

ing political support among "leaders and voters who share those
characteristics.

42.

47

See GOLDMAN, PICKING FEDERALJUDGES, supra note 20, at 2-3; O'BmEN, supra note

41, at 48.
For a brief discussion of the Article III/Article I federal court dichotomy, see RIcH43.
ARD A. POSNER, THE FEDERAL COURTS: CHALLENGE AND REFORM

3-13 (1999).

Article III courts are referred to as constitutional courts, and Article I courts are
referred to as legislative or statutory courts. See CARP & STIDHAM,Ssupra note 40, at 29-32.The
primary distinction between Article III and Article Ijudges is that Article IIIjudges have life
tenure and Article I judges do not.
44.

45.

ADMINISTRATIVE OFFICE OF THE U.S. COURTS, UNDERSTANDING THE FEDERAL COURTS

(2003), available at http://www.uscourts.gov/understand03/media/UFC03.pdf [hereinafter
UNDERSTANDING THE FEDERAL COURTS]. The United States territories of the Virgin Islands,
Guam, and Northern Mariana Islands have federal district courts, but they were established
under Congress' constitutional authority to regulate the territories. See U.S. CONST. art. IV,
§ 3.These federal judges lack life tenure and thus have term appointments. See STEPHEN L.
WASBY, THE SUPREME COURT IN THE FEDERAL JUDICIAL SYSTEM 47 (4th ed. 1993).
JEFFREY A. SEGAL & HAROLD J. SPAR, THE SUPREME COURT AND THE ATTITUDINAL
46.
MODEL REvISITED 222 (2002).

47.

See BAUM, supra note 41, at 41.
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Only two people of color have served on the Supreme Court: formerly
Justice Thurgood Marshall and currently Justice Clarence Thomas." Given
the inroads made by Latina/os with respect to positions on courts of appeals, 8
and given their numbers in the overall population, many speculate that a
Latina/o will be considered for one of the several vacancies expected to occur soon on the Supreme Court.'0 Kevin Johnson addressed the potential
impact of a Latina/o serving on the Court by stating:
As Thurgood Marshall's appointment did for African Americans, the
addition of the first Latina/o to the Supreme Court could have significant impacts for the greater Latina/o community, as well as to
the Court and the nation as a whole. Importantly, a Latina/o would
likely bring new and different experiences and perspectives to the
Supreme Court and its decision-making process.5 '
A Latina/o appointment to the Supreme Court would, as Johnson suggests,
"add significantly to [Latina/os'] sense of belonging to the national community. ' 52 Similar arguments can be advanced on behalf of the appointment of
an Asian/Pacific Islander to the Supreme Court.
Table 1 indicates that Latina/o representation on the appellate bench is
approaching a level similar to that ofAfrican American representation. However, Latina/os still lag behind African Americans with respect to district
court judgeships. African Americans hold approximately 12% of Article III
judgeships, whereas Latina/o representation on these constitutional courts is
about half as great.
In contrast, Table 1 shows that Asian/Pacific Islander representation is
minimal on Article III courts (comprising approximately 1% of the court of
appeals and trial court bench), and only one American Indian judge occupied
a seat on a district court in 2001. Prior research on federal judicial selection
provides no insight into why the Asian/Pacific Islander presence on Article III
courts is minuscule, considering Asian/Pacific Islanders make up 4.4% of the
United States population. Overall, judges of color make up 16.2% of the

48.
See Federal Judicial Center, History of the FederalJudiciary, at http://www.jc.gov/
history/home. nsf (2004)49.
With respect to current trends, however, Latina/o representation on the federal
bench is lower under the Bush Administration than under the Clinton Administration. See
Sheldon Goldman et al., W Bush Remaking theJudiciary:Like FatherLike Son?, 86 JuDiCATUssE
282, 295, 307 (2003). For a roster of Latina/o federal judges and charts depicting Latina/o
federal judges appointed by year of confirmation, presidential administration, and jurisdiction,
see Directory of Latino/a FederalJudges, 13 BERKELEY LA RAZA L.J. 95, 95-99 (2002).
50.
Johnson, supra note 3, at 1; see also Tony Mauro, An HispanicJusticeAt Last?, NAT'L
L.J., Nov. 13, 2000, at Al.
Johnson, supra note 3, at 7.
51.
52.
Id. at 14; see also FALC6N, supra note 3, at 12 (discussing the appointment of
Latina/os to the Supreme Court).
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court of appeals judgeships and 19.8% of the district court judgeships. 19% of
the Article III bench is comprised ofjudges of color.
B. Article I Courts andJudicialDiversity
Scholars on federal judicial selection pay limited attention to diversification of the Article I bench. 3 As a consequence, there is a serious gap in
our understanding of the extent to which federaljudicial officers reflect the
racial and ethnic diversity of America. Another objective of this study is to
shift scholarly attention toward the Article I bench, which includes the
Court of Federal Claims, the United States Tax Court, the Court ofAppeals
for Veterans Claims, bankruptcy judges, and magistrate judges." Although
Article I judges lack life tenure and the broad decision-making authority
that Article III judges possess, it is undeniable that they make thousands of
important decisions on a daily basis. As Judith Resnik observed:
In fact, more non-life tenured judges (bankruptcy, magistrate,
and administrative law judges) render judgments on trial level
courts and in agencies on federal claims of right than do lifetenured judges. Even within the federal courts, in a few district
courts, more magistrate judges serve than do life-tenured
judges."5
In addition,Article I courts dispose of cases that would otherwise go to the
heavily burdened dockets of the Article III courts or appear "in the form of
requests for special or local bills or amendments to general statutes.""'Judicial diversity on Article I courts is worthy of examination because these
courts andjudicial officers carry out important judicial, legislative, and administrative functions. 7 They are created to aid in the "administration of
specified Congressional statutes such as the United States tax code, lawsuits
for damages against the federal government or veterans' appeals of disability,
or survivors' benefits rulings."'

53.
See generallyJudithResnik,Judidal Selection, IndependentJurists,and Life-Tenure?,JuRIsT,Apr. 15,2004, at http://jurist.law.pitt.edu/forum/symposium-jc/resnik.php.
54.
Military courts, such as the United States Court of Appeals for the Armed Forces,
are not addressed in this Article because of their narrow jurisdiction to the military populaton.
55.
Resnik, supra note 53.
56.
HENRY J. AIAHAmT, THE JUDICIAL PROCESS: AN INTRODUCTORY ANALYSIS OF THE
COURTS OF THE UNITED STATES, ENGLAND, AND FRANCE 165 (7th ed. 1998).
57.
Id. at 158.
58.
id.
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As shown in Table 1, the Court of Federal Claims, 9 the United States
Tax Court,' and the Court of Appeals forVeterans Claims, 6' all headquartered in the District of Columbia, include African American representation.
In 2001, there were a total of forty-two seats on the Court of Federal Claims,
the Tax Court, and the Court ofAppeals forVeterans Claims.Judges of color
comprised 14.3% of these judgeships, with African Americans having the
highest percentage (11.9%). In contrast, the Latina/o presence was extremely
small (2.4%) and the Asian/Pacific Islander and American Indian presence
were nonexistent.
Bankruptcy and magistrate judgeships account for 857 Article I positions--a slightly higher figure than the 853 authorized judgeships for the
Article III judiciary. As their numbers suggest, bankruptcy and magistrate
judges are essential to the efficient and speedy operation of the federal district
courts, which handle the bulk of the litigation in the federal judicial system.62
The extent to which judges of color are represented among the United States
magistrates and bankruptcy judges is also important to investigate because
people of color are more likely to make initial contact with these judges in
criminal or civil litigation.
Unlike the Court of Claims,Tax Court, and Court of Veterans Appeals
judges, who are appointed for specified terms by the President with advice
and consent of the Senate, the federal appellate and trial judges have sole authority to appoint bankruptcy and magistrate judges. Because magistrates and
bankruptcyjudges are appointed by federal judges, we can compare whether
federal judges are more likely to promote diversity among the ranks of the
Article I bench compared to the President and Senate's efforts to promote
diversity on the Article III bench.

59.
Court of Federal Claims judges are nominated by the President and confirmed by
the Senate for fifteen year terms. 28 U.S.C. 55 171-72 (1993).The Court of Federal Claims is
a trial court that has jurisdiction over money claims against the federal government. Cases
typically heard by this court include tax refund lawsuits, lawsuits involving government contracts, Fifth Amendment takings cases, and civilian and military pay issues.
60.
United States Tax Court judges are nominated by the President and confirmed by
the Senate for fifteen year terms. 26 U.S.C. § 7441-48,7443 (2002). The Tax Court isa trial
court that allows litigants to bring lawsuits challenging deficient tax bills prior to their payment. Appeals from the United States Tax Court go to the United States Court ofAppeals.
61.
United States Court ofAppeals for Veterans Claims judges are nominated by the
President and confirmed by the Senate for fifteen year terms and review decisions of the
Board ofVeterans' Appeals. 38 U.S.C. % 7251-57,7252-53 (2002).
An examination of caseload statistics illustrates the high volume of litigation
62.
brought to the United States district courts. For the twelve month period ending September
30, 2003, 252,962 civil and 70,642 criminal cases were commenced in the federal district
courts. See Administrative Office of the U.S. CourtsJudicialBusiness of the United States Courts:
CaseloadHighlights,at http://www.uscourts.gov/judbus2003/contents.html (2003) (reporting
that a total of 1,660,245 bankruptcy cases were filed in bankruptcy courts in fiscal year
2003-a new record).
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The position of bankruptcy judge was created when Congress enacted
the Bankruptcy Reform Act of 1978.6" These judges were to preside over
bankruptcy proceedings in the federal district courts.Amidst controversy over
the increased authority of bankruptcy judges, 61 Congress enacted legislation
in 1984 that authorized the courts of appeals to appoint bankruptcy judges to
district courts in their respective circuits for fourteen-year terms." District
court judges hear appeals from bankruptcy decisions.- Bankruptcy proceedings may only be heard in federal courts,6 7 so the rise in the number of
bankruptcy cases suggests that these judges perform important functions in
the federal judicial system.
Congress, in a series of statutes,' also created and expanded the positions of magistrate judges to assist with district courts' specific needs. 9 For
example, magistrate judges conduct initial proceedings in criminal cases assigned to them by district court judges. Congress also expanded magistrate
judges' authority to allow them to conduct all civil proceedings as long as the
parties consent."°
The Federal Magistrates Act of 1968 and regulations of the Judicial
Conference of the United States govern the selection and appointment of
federal magistrates,"1 who are appointed by district courts for eight-year
terms.7 1 When a vacancy occurs, a majority vote of the active district court

63.
Bankruptcy Reform Act of 1978, Pub. L.No. 95-598,92 Stat. 2549; see also Eric A.
Posner, The PoliticalEconomy of the Bankruptcy Reform Act of 1978,96 MICH. L. R.Ev. 47 (1997).
64.
The Bankruptcy Reform Act of 1978 established that the President would appoint
bankruptcy judges with Senate confirmation for fourteen year terms. See N Pipeline Constr.
Co. v.Marathon Pipe Line Co., 458 U.S. 50, 56-57 (1982) (holding that the Bankruptcy Reform Act of 1978 "unconstitutionally conferred Art. III judicial power upon judges who
lacked life tenure and protection against salary dimunition").
65.
See Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98353,98 Stat. 333 (codified as amended at 28 U.S.C. 5 152 (1984)).
66.
See 28 U.S.C. 5 158 (1993 & Supp. 2004).
67.

See UNDERSTANDING

THE

FEDERAL CouRTs, supra note 45, at 23.

68.
See Federal Magistrates Act of 1968, 82 Stat. 1107; 1976, 90 Stat. 2729; 1979, 93
Stat. 643; 1990, 104 Stat. 5089.
69.
For studies on the development ofthe office of United States magistrate, see Steven
Puro et al., The Evolving Role of US. Magistratesin District Courts,64JUDICArURE 10 (1981);
Carroll Seron, Magistratesand the Work of Federal Courts:A New Division of Labor,69JUDICATrE
6 (1986); Christopher E. Smith, From US. Magistrates to US. MagistrateJudge: Developments
Affecting the Federal District Courts' Lower Tier ofJudicial Officers, 75 Juoicru
210 (1992);
Christopher E. Smith, Who are the US. Magistrates?,71 JuricATuR 143 (1987).
70.
See ADMINISTRATIVE OFFICE OF TsE U.S. COURTS, THE SEI.EcnON AND APPOINTMENr
OF UNITED STATES MAGISTRATEJUDGES (1993) [hereinafter THE SELECTION AND APPOINTMENT
OF UNITED STATES MAGISTRATE JUDGES].

71.
See Federal Magistrates Act of 1968, 28 U.S.C. § 631-39 (2000). The office of
United States magistrate replaced the commissioner system that was in place prior to the
Federal Magistrates Act of 1968.
72.
Full-time magistrates are appointed for eight-year terms by the district court and
part-time magistrates are appointed for four-year terms by the district court. Id. at § 631.
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judges appoints a merit selection panel composed of lawyers and lay persons
who evaluate the applicants according to criteria prescribed by the individual
district courts and the regulations of the Judicial Conference. 3 The merit
selection panel then submits the five most qualified applicants to the district
court.74 A majority vote of the active district court judges then selects a new
magistrate judge.75 The position of United States magistrate judge is an
important path to the Article III bench, because many district court judges
previously served as magistrates. 7' Not surprisingly, the criteria used to
to the criteria used to evaluate
evaluate magistrate appointments are similar
77
nominees to the federal district courts.
As shown in Table 1, a substantial disparity in diversity exists between
the Article III courts and the bankruptcy and magistrate positions: the Article
III courts have greater racial and ethnic representation. African Americans
hold 4.3% of the magistrate judgeships and only 2.5% of the bankruptcy
judgeships, despite holding 12.2% of the judgeships on Article III courts.
Latina/os hold 2.3% of the magistrate positions and 2.5% of the bankruptcy
judgeships but 5.9% of the judgeships on Article III courts. Similar to their
extreme underrepresentation on Article III courts,Asian/Pacific Islander and
American Indianjudges each make up less than 1% of these combinedjudgeships. In other words, Whites comprised approximately 95% of the
bankruptcy judges and 92% of the magistrate judges in 2001. This gross discalls from the
parity between Whitejudges andjudges of color has prompted
7
federal district court bench to diversify these judgeships. 1
What accounts for this "exclusive club" of White bankruptcy and
magistrate judges? As stated earlier, the federal judicial selection literature,
which focuses primarily on the Article III judicial hierarchy, provides no
insight into this issue.79 Scholarly inquiry must be directed towards the
methods and nuances of selecting bankruptcy and magistrate judges in
addition to other federal judgeships.' For example, the judges on the Court
of Federal Claims, United States Tax Court, and Court ofVeterans Appeals are
appointed by the President with advice and consent of the Senate. In
73.

See THE SELECTION AND APPOINTMENT OF UNITED STATES MAGISTRATEJUDGES, supra

note 70, at 4.

74.
75.
76.
77.
78.

Id. at 25.
Id. at 19.
Id.
Id.
See Peter Shinkle, FederalJudge Laments Lack of Blacks Among Ranks of Magistrate

Judges;Just 25 Serve in all of the US., ST. Louis POST-DISPATCH, June 23, 2002, at Cl; Rod
Watson, District Court Judges Forfeit Opportunity to Diversify Bench by Appointing White Male,
BUFFALO NEWS (N.Y),Jan. 6,2000, at 2B.

See supra notes 41-42, 53 and accompanying text.
79.
If the nexus betweenjudicial diversity and selection methods is established with the
80.
Article III bench, then a similar line of inquiry is needed for bankruptcy and magistrate
judges. Additional research on this topic is needed before any definitive conclusions can be
drawn.
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contrast, judges on district courts and courts of appeals are responsible for
appointing magistrates and bankruptcy judges. Each circuit has its own rules
with respect to the appointment process, and merit screening panels are used
to evaluate candidates. Scholars have noted that "the purpose behind
instituting the merit selection of magistrates was to make the candidate pool
more diverse"; however, district court judges "frequently select individuals
who were close associates or their former law clerks."'" Based on the figures
presented in Table 1, the merit screening panels used for nominating
magistrate and bankruptcy candidates to judgeships do little or nothing to
produce diversity among magistrates and bankruptcy judges.
The differences in selecting judges on the Court of Claims, United
States Tax Court, and Court of Veterans Appeals compared to magistrates and
bankruptcy judges are significant because the President and Senate have political motivations for considering racial and ethnic diversity as a factor in the
nomination process. Civil rights groups and other organizations promoting
diversity on the federal bench are likely to exert their influence during the
confirmation process ofArticle III judges and those Article Ijudges appointed
by the President. Because the selection of magistrates and bankruptcy judges
occurs within the federal appellate and trial judiciary, appellate and district
court judges are less subject to external pressures and calls for diversity based
on race and ethnicity.8 2 Based on the findings presented in Table 1, the extent
that the federal judges themselves value a racially and ethnically diverse bankruptcy and magistrate bench remains an open question in need of further
empirical research.
C. JudicialDiversity and Federal Executive AgencyJudgeships
Two types of federal executive agency judgeships are considered in this
analysis: administrative law judges and immigrationjudges. Over 1,400 administrative lawjudges currently serve in twenty-nine federal agencies in the United
States, including Hawaii and Puerto Rico, 3 and more than 1,184 of these
judges work for the Social Security Administration. 4 Administrative lawjudges
are appointed by federal administrative agencies.8 s Their primary responsibilities
81.
See SHELDON & MAuiE, supra note 20, at 199.
82.
Given the importance of the bankruptcy and magistrate judicial functions in the
federal judicial system, it could be argued that these positions deserve Article III status, taking
the appointment power out of the hands of the judges and placing it in the hands of the
President and Senate. See POSNER, supranote 43, at 7 (discussing the "convenient, if arbitrary,
boundary" between Article III and Article I judgeships).
83.
U.S. Office of Personnel Management, USAJOBS, Administrative Law Judges, at
http://www.usajobs.opm.gov/ei28.asp (Jan. 2005).
84.
See Federal Administrative Law Judges Conference, What is FALJC?, at http://
www.faljc.org/faljcl.html (last visited Feb. 28, 2005).
85.
5 U.S.C. 5 3105 (1996).According to the Office of Personnel Management, applicants for the position of administrative law judge must have a minimum of seven years of
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are to "conduct formal trial-type hearings, make findings of fact and law, apply
'' 6
agency regulations, and issue either initial or recommended decisions." Immigration judges, appointed by the Attorney General of the United States"7 and
employed by the Executive Office for Immigration Review of the Department
ofJustice, are responsible for conducting hearings to determine whether aliens
should remain in or leave the United States.88 Approximately 200 immigration
judges in fifty-three courts throughout the nation handle over 250,000 immigration matters annually.8 9 They have become even more important since
September 11, 2001, due to their role in the fight against terrorism. 0
As Table I suggests, judges of color are more successful at obtaining
immigration judgeships than other Article I judgeships.Judges of color constitute 22.5% of immigrationjudges but only 12.1% of all administrative law
judges. Latina/o judges constitute 16.3% of immigration judges, followed by
4.3% Asian/Pacific Islanders and less than 2% African Americans. However,
African Americans make up about 5.7% of administrative lawjudges, whereas
Latina/os make up 4.6%. The data reported in Table 1 suggest greater diversity has been achieved for administrative law judges when compared to
bankruptcy and magistrate judgeships; yet, the 12.1% diversity figure is correspondingly low compared to the percent of people of color in the United
States population (32.2%). The most progress has been made in the diversification of the nation's immigration courts, where 22.5% of the judges are
people of color.
D. Summary Analysis of Federal Court Diversity

When considering the total number of judgeships on the federal
judiciary, African Americans make up 6.7%, Latina/os make up 5.1%,'
experience involving formal administrative hearing proceedings at the state or federal level
and at least either "[2 years] of qualifying experience at a level of difficulty and responsibility
characteristic of at least senior level GS-13, or 1 year characteristic of at least GS-14 or GS-15
Federal Government attorneys actively involved in administrative law and/or litigation work."
U.S. Office of Personnel Management, supra note 83.
U.S. Office of Personnel Management, supra note 83.The statutory duties and pow86.
ers of administrative law judges are described in 5 U.S.C. § 556 (1996).
See 8 U.S.C. 5 1103 (1999 & Supp. 2004).
87.
88.
See Executive Office for Immigration Review, U.S. Department ofJustice, Office of the
Chief ImmigrationJudge,at http://www.usdoj.gov/eoir/ocijinfo.htm (last visited Feb. 28, 2005)
[hereinafier Office of the Chief ImmigrationJudge]; see also Executive Office for Immigration

Review, U.S. Department of Justice, Fact Sheet: Types of Immigration Court Proceedings and
Removal Hearings (July 28, 2004), at http://www.usdoj.gov/eoir/press/04/Immigration
ProceedingsFactSheet2004.pdf.
Office of the Chief ImmigrationJudge, supra note 88.
89.

90.

See, e.g., Karen C.Tunlin, Suspect First:How Terrorism Policy is ReshapingImmigration

Policy, 92 CAi. L. R.V 1173 (2004).
91.
See FArc6N,supra note 3, at 6-13 (confirming some of the findings presented in this
study: that despite the growth of the Latina/o population and overall increases in the number
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Asian/Pacific Islanders make up 1.1%, and American Indians make up less
than 1%. As scholars have pointed out, Asian/Pacific Islander access to the
federal bench is virtually closed. 92 American Indian underrepresentation on
the federal bench also remains a serious problem despite calls for more
American Indian judges on the bench. 3 The data reported in Table 1 suggest
that the diversity record at the federal court level is mixed and is best
understood by type of court. Efforts to diversify the Article III bench have
been more successful compared to the Article I bench. Table 1 indicates that
judges of color are most underrepresented among bankruptcy and magistrate
positions. Judicial diversity is a serious problem for the Article I bankruptcy
and magistrate judgeships and for federal executive agency administrative law
positions.
Disparity ratios 94 reveal that people of color are still underrepresented
on the major trial and appellate courts in the federal judicial system. Measured on a scale of -100 to +100, a negative disparity ratio is interpreted as a
lack of parity, or underrepresentation on the bench; zero is at parity; and a
positive disparity ratio means that a state or federal court has exceeded parity
with respect to diversity.Table I presents the judicial diversity disparity ratios
for each minority group for Article III and all federal judicial positions examined in this Article. Table 1 indicates that African American judges are very
close to achieving parity only for Article III courts (-6.2). In contrast, the disparity ratios for Asian/Pacific Islanders, Latina/os, and American Indians on
Article III courts are substantially lower (-78.7,-55.9,and -92.2, respectively).
These disparity ratios indicate that Asian/Pacific Islanders, Latina/os, and
American Indians are appointed to far fewer seats on the Article III bench
than would be expected given their respective percentages in the general
population.
When all federal judgeships are considered,Table 1 indicates thatjudges
of color are substantially underrepresented throughout the federal judicial
system. A disparity ratio of zero would indicate that a particular group has
achieved parity based on its percentage in the national population. None of
the groups examined in this Article comes even close to parity.9 As a matter
of Latina/o judicial appointments over time, Latina/o judges make up a small percentage of
the federal bench).
92.
See generally Chen, supra note 4; Chew, supra note 4; Chin, Fairness or Bias?, supra
note 4; Chin-Brandt, supra note 4.

93.
INDIAN

See L.A. Shively, Changing the FederalJudidary:Calling ForAmerican IndianJudges,
CouNTRY TODAY, June 16, 2003, available at http://www.indiancountry.com/

content.cfrn?id = 1055763091.
94.
The disparity ratio is calculated by dividing the percentage of minority judgeships
on any given court by the minority group's corresponding percentage in the population-in
this case at the national level-and subtracting 1.
95.
Achieving parity with respect to judicial diversity suggests that a particular group's
presence on the bench should ideally mirror its percentage in the population. Such a measure
is often described as proportional representation. The use of disparity ratios in this Article
should be viewed only as one indicator of the distance ofjudges of color on the bench from
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of fact, the disparity ratios presented in Table 1 indicate that it would take
twice as many African American appointments to the federal bench as there
are currently to achieve parity; and approximately three times the current
number of Asian/Pacific Islander, Latina/o, and American Indian appointments to the federal bench to completely close the diversity gap. In sum, the
disparity ratios presented inTable 1 confirm the existence of extreme underrepresentation ofjudges of color on the nation's federal courts.
A study by Gerald Gryski, Gary Zuk, and Deborah Barrow offers insight
into the lack of African American and Latina/o representation on the federal
judiciary.96 The authors explored the extent to which political and
socioeconomic determinants helped explain the presence ofAfrican Americans
and Latina/os on the federal bench and suggested that different factors are likely
to influence judicial selection among African Americans and Latina/os.' For
both African Americans and Latina/os, the study found a statistically
significant relationship between voting-age population and bench
diversification." For African Americans, however, an elite presence at the
federal level in the form of congressional membership increased the chances
that they would be appointed as federal judges.99 Similar political factors were
not statistically significant for Latina/os; instead, socioeconomic effects were
more important in understanding bench diversification for Latina/os. 1°° In
sum, determinants of minority representation on the federal bench may vary
by group, and the Gryski, Zuk, and Barrow study provides direction for future
research.
III.JuDIciAL DIVERSITY AND THE STATE BENCH

In comparison to federal court diversity, state court diversity is deserving of scholarly investigation because of state courts' increasingly important
role and function in our federal system. The new judicial federalism has centered attention on the important policymaking role of state supreme courts in
its emphasis on rights guarantees in state constitutions."' State courts process
an overwhelming number of cases in the American legal system. The National Center for State Courts reported that 96.2 million cases were filed in
their overall percentage in the general population.There is disagreement on what the appropriate measure should be based (percentage in the population versus percentage inthe lawyer
population, for example).
96.
Gerald S. Gryski et al., A Bench that Looks Like America? Representation of African
Americans and Latinos on the Federal Courts, 56 J. PoL. 1076 (1994).
97.
Id.
98.
Id. at 1082.
99.
Id. at 1083.
100.
Id. at 1083--84.
101.

See generally CONSTITUTIONAL

72

NOTRE

POLITICS IN THE STATES: CONTEMPORARY AND HISTORI-

(C. Alan Tarr ed., 1996); C. Alan Tarr, The NewJudidal Federalism in Perspective,
DAME L. REV. 1097 (1997).
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the state courts in 2002.112 When caseload data are broken down by general
jurisdiction courts and limited jurisdiction courts, only one-third of state
cases are processed by the major appellate and trial courts; two-thirds of the
remaining cases are processed by a range of limitedjurisdiction courts. ' For
most of the cases filed in our nation's courts, state courts are the ultimate arbiters in a range of legal, political, and economic disputes. In the selection of
judges to sit on our nation's state courts, race and ethnicity have traditionally
been barriers to the bench rather than criteria that increased one's chances
for selection. This Part shows that race and ethnicity continue to pose formidable barriers to the state court bench today.
Studying state court diversity is more complicated than federal court diversity for the following reasons. Unlike the three-tier simplified court
structure of the federal judiciary, there is great variation in structure in state
court systems." Any attempt to understand diversity on state courts must
take into account the lack of uniformity of the number, type, and structure of
these courts. In addition, states use a variety of selection methods, which may
even differ at the appellate and trial levels. Furthermore, courts of limitedjurisdiction at the state level cover a wide range of courts, such as municipal
andjustice of the peace courts."'0 Wide disparities exist among limitedjurisdiction courts as to the level of prestige,jurisdiction, and the quality ofjustice
dispensed by the courts.
The data reported in Table 2 (see the Appendix) provide an overview of
the racial and ethnic composition of state courts. Judges of color make up
10.3% of the state supreme court and intermediate appellate courtjudges, 9.8%
of general jurisdiction trial court judges, and 7.1% of limited jurisdiction court
judges. Of the 30,059 authorized state judgeships considered in this study,
judges of color make up approximately 8%. Intergroup comparisons show that
African Americans constitute the largest group ofjudges of color on the state
bench. African Americans make up 4.4% of the state court bench, followed by
3.0% Latina/o representation on the state bench, 0.6% Asian/Pacific Islander
representation, and a negligible American Indian presence.
102.
National Center for State Courts, Examining the Work of State Courts, Overview 7, at
http://www.ncsconline.org/DP,esearch/csp/2003-Files/2003_MainPage.html (2003).
103.
Id. at 10 (reporting that 60% (57.7 million) of state court cases are traffic related).
104.
See National Center for State Courts, State Court Caseload Statistics, 2003, State
Court Structure Charts, at http://www.ncsconline.org/D-Research/csp/203-Files/2003SCCS.html (2003).Two states,Texas and Oklahoma, have two courts of last resort. Id. at 56,
44. Eleven states do not have intermediate appellate courts:WestVirginia, Delaware, Montana,
Vermont, Nevada, Rhode Island, New Hampshire, South Dakota, North Dakota,Wyoming,
and Maine. Id. at 57, 15, 34, 54, 36, 48, 37, 50, 42, 59, 27. Five states have two intermediate
courts of appeals: Alabama, Indiana, New York, Pennsylvania, and Tennessee. Id. at 8,22, 40,
46, 51. Some states have unified court systems-California, for example, where there is a
single trial court--and other states have multiple trial courts. Id. at 8-59.
105.
Unlike Part II's analysis of the limited jurisdiction federal bench, comparable attention isnot given to diversity on state courts of limited jurisdiction because of a lack of data
on many of these courts. Also, many limited jurisdiction courts are not courts of record.
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Long-term data on judicial diversity for all groups examined in this Article are not available, but some trends over time have been identified for
African Americans. For example, in 1973, the American Judicature Society
reported that African Americans comprised 1.3% of the state judiciary.0 6 In
1986, the Joint Center for Political Studies listed 714 African Americans on
the nation's state courts. 11 7 Based on the Joint. Center for Political Studies'
data, I found that African Americans made up 3.5% of the generaljurisdiction
state court bench in 1 9 8 6 . Table 2 indicates that African Americans comprised only 6.0% of the major appellate and trial judgeships in 2001. Over a
fifteen year period (1986-2001), there was only a 2.5% increase in diversity
for African American judges when considering only the general jurisdiction
appellate and trial courtjudgeships.This very small increase over a fifteen year
period shows that African American progress is occurring at a snail's pace.
Tables 3-6 (see the Appendix) examine intergroup representation on
state courts in 2001 by type of court.These tables also include the number of
authorized judges on the court, the percentage of the group's representation
on each level of court, and the percentage of the voting age population of
each group by state. The purpose of these tables is to disaggregate the data
reported in Table 2 for each racial and ethnic group examined in this Article.
Only the states that have non-White racial and ethnic representation are presented in the tables. Unlike Table 2, Tables 3 through 6 report the disparity
ratios"° for each group as a measure of diversity on the state bench.
Table 3 presents data on African American representation on state courts
in 2001. Several observations can be made from Table 3. First, seven states did
not have any African American judges for 2001: Idaho, Montana, New
Hampshire, North Dakota, South Dakota,Vermont, and Wyoming. Second,
nineteen states had an African American voting age population of at least
10%.Among these states, a rank ordering of the states indicates those with the
best and worst diversity records based on the disparity ratios presented in Table 3. States with a disparity ratio of zero or above indicates that the state is
either at parity or has exceeded parity for African American judges, and a
negative disparity ratio indicates the extent to which the state lacks African
American diversity on its courts. The states with the worst records of
African American judicial diversity include: (1) South Carolina (-90.1),
(2) Mississippi (-85.2), (3) North Carolina (-80.5), (4) New York (-79.1),

106.

See American Judicature Society, supra note 2, at 20.

107.

JOINTCTR. FOR POLITICAL STUDIEs, BLACK JUDGES IN THE UNITED STATES

7 (1986).

In 1991, the Joint Center for Political Studies identified 795 African American judges at the
state level. SeeJoINT CTR. FOR POLITICAL STUDIES, ELECTED AND APPOINTED BLACK JUDGES IN
THE UNITED STATES, 1991, at 5 (1991).

108.

See Graham,JudicialRecruitment, supra note 2, at 30 tbl.1.There were 293 African

American judges identified on the major appellate and trial courts out of a total of 8,432
judgeships. Id.

109.

See supra note 94 (discussing disparity ratios).
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(5) Texas (-78.3), (6) Louisiana (-77.9), (7) Georgia (-77.3), (8) Tennessee
(-70.4), (9) Alabama (-68.4), and (10) Arkansas (-59.6).
Three observations are strikingly apparent from this list. First, with the
exception of NewYork, all the states with the worst African American diversity records are located in the south. Second, nine of the ten states use partisan
or nonpartisan elections to select all or some of their state judges."' Third, in
six of these states, African Americans constitute approximately 20% or more
of the voting age population.'
Interestingly, a comparable list indicating states with the best African
American diversity records cannot be compiled from Table 3 without
including states with sizable negative disparity ratios.The five states with the
best African American diversity records that have an African American voting
age population exceeding 10% include: (1) Michigan (+25.1), (2) Illinois
(-31.8), (3) Virginia (-33.4), (4) NewJersey (-35.4), and (5) Maryland (-35.6).
Table 3 shows that only one of these states in 2001 had a disparity ratio that
exceeded zero: Michigan (+25.1). The remaining states on this list, despite
having the best African American diversity records in states with an African
American voting age population exceeding 10%, actually come in
significantly below parity. Unlike the ten states with the worst African
Americanjudicial diversity records, these five states use a range of methods to
select their judges, and none have an African American voting age population

exceeding 19%.12
Examining the states with an African American voting age population
from 4% to 8%, a few states stand out with better judicial diversity records. In
order, they include Massachusetts (+27.3), California (-18.7), and Connecticut
(-19.2). In contrast, Oklahoma, Kansas, and Kentucky, with their corresponding
disparity ratios of-83.6, -81.1, and -78.0, lack a significant African American
presence within the 4%-8% voting age population range. In sum, the data
reported in Table 3 suggest that attaining seats on the state bench remains an
elusive goal for African Americans in many state court systems, even those
with sizable African American populations. If current trends continue, it will

110.

See STATE CoURT ORGAIZAON,supra note 6, at 17-31.

South Carolina

uses legisla-

tive elections to select its state court judges. Id. at 28.
111.
Texas, NewYork,Arkansas, andTennessee all have a sizable African American voting
age population-10.9% , 13.8%, 13.9/, and 14.8%, respectively-but in turn have a very small
African American presence on their courts-2.4%, 2.9%, 5.6%, and 4.4%, respectively.
My analysis suggests that greater attention should be placed on the impact ofselecting judges
in at-large type electoral systems (county-wide, district-wide) to examine why African
American judges are not successful in obtaining seats in electoral systems. See Graham, Do
Judicial Selection Systems Matter?, supra note 7, at 332.
112.
Michigan and Illinois use nonpartisan and partisan elections, respectively, to select their
judges. See id. at tbls.4, 7.Virginia uses legislative elections to select its judges. Id. Maryland uses
gubernatorial appointment with commission to select most of its general jurisdictionjudgeships,
and NewJersey uses gubernatorial appointment with consent ofthe senate to select its judges.
Id.
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take several decades for African Americans to make significant gains on the
state bench.
The data reported in Table 4 support the contention that the state bench
is virtually closed to Asian/Pacific Islanders. In 2001, twenty-nine states lacked
Asian/Pacific Islander representation.Vermont and Hawaii were the only states
with ratios that exceeded parity (+62.3 and +31.6, respectively). Five states had
an Asian/Pacific Islander voting age population exceeding 5%: Hawaii,
California, Washington, New Jersey, and New York. Excluding Hawaii,
Washington had the highest proportion ofAsian/Pacific Islanderjudges despite
the fact that Washington did not achieve parity (-19.9) with respect to
Asian/Pacific Islander diversity.The remaining states, California, NewJersey, and
NewYork, had extreme underrepresentation of Asian/Pacific Islander judges
based on their disparity ratios (-73.6, -93.4, and -95.5, respectively).
The data reported in Table 4 document the virtual exclusion of
Asian/Pacific Islanders from the state court bench. This extreme lack of an
Asian/Pacific Islander presence on state courts indicates a serious, nationwide
problem.1 3 Research on judicial selection and diversity gives no insight into the
reasons for the lack ofAsian/Pacific Islanderjudges nationwide;AfricanAmericans, Latinos, and women have been the primary groups under investigation in
judicial selection studies at both the federal and state levels. The fact that there
are so few Asian/Pacific Islander judges, as an empirical matter, is not only an
unsatisfactory response to the question posed above but also somewhat circuitous. The argument suggests that Asian/Pacific Islander diversity cannot be
studied until a critical mass reaches the bench. Based on the data reported in
Table 4 and current trends, it will take many decades for Asian/Pacific Islanders
to increase their diversity levels on the state bench by even one or two percentage points. Compared to African Americans and Latina/os, Asian/Pacific
Islanders are virtually excluded from state judgeships.
Judge Dorothy Chin-Brandt, the first Asian/Pacific Islander woman
judge in New York, recounted her formidable ordeal in becoming a state
judge."' She acknowledged the impact of stereotypes on her as well as on
other Asian/Pacific Islanders in the legal profession in the following manner:
"Some Asian American attorneys complain to me that when they enter any
courtroom it is automatically assumed that they are interpreters and not attorneys.The underlying assumption is that an Asian American could not be a
lawyer, an assumption that reflects the belief that Asians are not yet credi15

ble."1

Judge Edward M. Chen, the first Asian/Pacific Islander on the federal
bench for the Northern District of California, offers additional important
113.

The lack of a significant Asian/Pacific Islander presence on the state bench is not

only important in the judicial selection context but also in the context of legal ethics and
access to the legal profession. See Chin,Access to the Legal Professionfor Minorities,supra note 4,

at 49-59.
114.
See Chin-Brandt, supra note 4, at 29.
115.
Id.
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insights on the lack ofjudicial diversity for Asian/Pacific Islanders and, more
generally, for people of color. 1 6 AlthoughJudge Chen places his arguments in
the context of federal judicial diversity, they also apply to the state judiciary.
Judge Chen attributes the current lack of judicial diversity "to a number of
factors such as the pool of experienced attorneys, political ties, access to
networking, and career opportunities." ' 7 These factors, according to Judge
Chen, "continue to be diminished by the residual effects of exclusionary
patterns of the past."""' The persistence of racial stereotyping of Asian/Pacific
Islanders as "foreigners" despite their multigenerational roots in America, the
widespread belief that racism against Asian/Pacific Islanders is nonexistent, and
the myth of the "model minority" are powerful barriers to Asian/Pacific
Islander representation on the federal and state benches.' 9 In sum, additional
empirical research is needed to investigate the extreme underrepresentation
of Asian/Pacific Islanders on the state bench.
Latina/o representation, although comparatively better than Asian/Pacific
Islander representation (see Table 4), lags behind African American representation on the state bench (see Table 3). Very little trend data exist on the
numbers of Latina/o judges nationwide. 2 ' In a 1992 report published by the
Hispanic National Bar Association, the seven states with the highest Latina/o
populations were identified as having the highest percentage of Latina/o
judges: (1) New Mexico (35.8.%), (2) California (4.9%), (3) Texas (9.4%),
(4) Arizona (12.1%), (5) Colorado (3.2%), (6) New York (0.7%), and
(7) Florida (3.4%).1Y1 Approximately ten years later, only modest gains have
been made on these state courts by Latina/os based on the figures reported in
Table 5.
As shown in Table 5, twenty-two states did not have any Latina/o judges
on their courts. Of the twenty-eight states with Latina/o representation, all have
negative disparity ratios. Of these ten states with a Latina/o voting age population above 10%, the rankings and disparity ratios are as follows: (1) New
Mexico (-8.7), (2) Arizona (-31.7), (3) Texas (-55.3), (4) Colorado (-63.7),
(5) Florida (-71.0), (6) New Jersey (-72.0), (7) California (-76.8), (8) Nevada
(-84.0), (9) Illinois (-87.8), and (10) NewYork (-89.2). New Mexico was the
only state that came close to achieving parity with the Latina/o voting age
population and Latina/ojudicial diversity (-8.7). Texas and California stand out
given their relatively sizable Latina/o voting age populations (28.6% and 28.1%,
respectively) and their correspondingly low disparity ratios (-55.3 and -76.8,
respectively).
See Chen, supra note 4, at 1113.
Id.
Id.
For a discussion of the impact of racial stereotyping on Asian Americans, see FRANK
H.Wu, YELLOW: RACE IN AMERICA BEYOND BLACK AND WHITE (2002); Frank H.Wu, The Pro116.
117.
118.
119.

filing of Threat Versus the Threat of Profiling,7 MICH.J. RACE & L. 135 (2001).
120.
See STUMPF, supra note 9, at 158.

121.

Id. at 161.
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The prospects for increased Latina/o representation on the state bench
without affirmative efforts to address the problem appear bleak. Falc6n reported that if the population trends continue for Latina/os:
by the year 2050 (when the Census conservatively projects the
Hispanic-American population to reach 24.3 percent of the total
population), the number of Hispanic-American judges would
have grown to 4.7 percent in the federal courts and 5.3 percent in
the state courts.... Over this time period, this would constitute a
widening gulf between Hispanic representation in the population
and as judges.122
American Indian and Alaska Native judges are virtually excluded from
non-tribal state courts,123 as shown in Table 2. American Indians, as William
Bradford points out, "are the most materially deprived, politically and econonically dependent, and legally exposed group in the nation."124 Among the
racial and ethnic groups examined in this Article,American Indians and Alaskan natives were extremely underrepresented at every occupational position
in the legal profession. For example, total American IndianJ.D. enrollment for
ABA approved law schools in 2001-2002 was 990.15 In 2001,American Indians were awarded only 271 law degrees."2 For 2000, American Indians
comprised only 0.2% of the nation's lawyers. 2 7 Further,Table 2 indicates that
American Indians comprised only 0.1% of the state court bench for 2001,
although tribal court judges are not included in this figure.The lack of nontribal American Indian judges and lawyers coincides with an era of governmental policies and court rulings that have severely reduced tribal sovereign
128
powers in favor of state sovereignty and curtailed Indian religious rights.
Table 6 indicates that the American Indian presence on all state courts is
negligible. Thirty-two states did not have American Indian representation on
their courts. Four states had an American Indian voting age population of
approximately 4% or higher: New Mexico, Oklahoma, Arizona, and North
122.

See FALC6N, supra note 3, at 4; see also M~ndez &Martinez, supra note 3.

123.

See DAVID E.WILKINS, AMERICAN INDIAN POLITICS

JAND THE AMERICAN POLITICAL

SYsTm 145-51 (2002) (discussing the role of tribal courts).
William Bradford, "With a Very GreatBlame on Our Hearts":Reparations,Reconcilia124.
tion, and an American Indian Pleafor Peace with Justice, 27 Am. INDIAN L. REV. 1, 14 (2002).
See American Bar Association, Minority Enrollment 1971-2002, at http://
125.

www.abanet.org/legaled/statistics/ninstats.html (last visited Feb. 28, 2005). Figures for other
racial and ethnic groups are also presented for comparison purposes.
See American Bar Association, Minority Degrees Awarded 1990-2002, at http://
126.
www.abanet.org/legaled/statistics/mindegrees.html (last visited Feb. 28, 2005). Figures for
other racial and ethnic groups are available for comparison purposes.
See American Bar Association, Statistics about Minorities inthe Professionfiom the Cen127.
sus, at http://www.abanet.org/minorities/links/2000census.html (last visited Feb. 28, 2005).
No national data on the distribution of lawyers by race and ethnicity exist except for census
data.
SeeWILiNS, supra note 123, at 103-18.
128.
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Dakota. Among these states,Arizona had the highest percentage ofAmerican
Indian judges at 1.2%. Both New Mexico and Oklahoma have relatively sizable American Indian voting age populations (7.8% and 6.7%, respectively),
but they have very low percentages of American Indians on the state bench
(0.7% and 0.3%, respectively). In sum, the disparity ratios for all states with an
American Indian presence on the state bench reveal that American Indians
are effectively excluded from state court judgeships.
What do the data reported in the Tables 2 through 6 reveal about judicial diversity on the nation's state courts in 2001? In terms of race and
ethnicity, approximately 92% percent of the nation's state judges are White.
The racial and ethnic composition of state courts simply does not reflect the
diversity ofAmerica, which is less than 70%White.This finding applies to all
racial and ethnic groups examined in this Article in virtually all fifty states.
These findings do not support the contention that meaningful progress has
been made in achieving diversity on our nation's state courts.'29
What factors explain the lack ofjudicial diversity at the state level? Two
primary arguments have been advanced in the political science literature to
explain racial and ethnic underrepresentation on the state bench.'" One argument put forth to explain the lack of judicial diversity on state courts is
that people of color are underrepresented in the legal profession.' This explanation seems to suggest that the proportion ofjudges of color will increase
when there is a corresponding increase in the proportion of attorneys of
color.Efforts to diversify the bench should therefore concentrate on increasing the "qualified pool" of candidates for state judgeships. However, Elizabeth
Chambliss' study found that minorities still face formidable obstacles to full
and equal participation in the area of legal education. 13 2 Empirical explanations of judicial diversity are more complex and nuanced than those that
point to a single variable. 3 To this end, only fully specified models that subject the data to statistical control are expected to reveal meaningful insights
into the problem of lacking judicial diversity.
The second explanation examines the role ofjudicial selection methods
on increasing racial and ethnic representation on the state bench. In particular, this research has examined whether appointive or elective systems are

"Progress" is a highly subjective concept that is rarely measured in concrete terms
129.
in the discourse on judicial diversity.
My focus here is on empirical studies, not anecdotal or normative-based work.
130.
131.
See, e.g., Nicholas O.Alozie, Black Representationon State Judiciaries,69 Soc. Sci. Q.
978,985 (1988) (finding that the most important factor in explaining Black representation on
the state bench is the percentage of lawyers in the state).
132.

CIAMBulSS, supra note 1,at 28.

133.
See generally Graham, DoJudicialSelection Systems Matter?,supra note 7,at 330 (finding that the percentage of lawyers in the population had a minor effect on how Black judges
reached the bench).
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more likely to increase judicial diversity on the state bench."M Despite the
often intensely heated debate on whether elections or appointive-type systems are more likely to increase the percentage of judges of color on state
courts,13 this literature has not produced definitive conclusions on any single
factor or host of factors to explain the lack of diversity on our nation's
courts.136 In addition, the range of explanatory factors examined in this literature has been limited to a few relevant characteristics. Limited systematic
attention has been paid to potentially relevant factors, such as the role of selecting judges county-wide or district-wide rather than by judicial
subdistricts in electoral systems. A lack of data has confounded our understanding of the impact of selection methods on increasingjudicial diversity at
the state level. Insufficient attention to theory building confounds our understanding of judicial diversity. For example, the question of the extent to
which the Black/White paradigm has contributed to Latina/o, Asian/Pacific
Islander, and American Indian underrepresentation should be explored in a
systematic fashion.
CONCLUSION
The data examined in this Article reveal that America's courts continue
to be occupied by an overwhelming majority ofWhites at both the federal
and state levels in 2001. Approximately 87% of the federal judiciary and 92%
See, e.g., Nicholas 0. Alozie, Distribution of Women and Minority Judges:The Effects of
134.
Judicial Selection Methods, 71 Soc. Sci. Q. 315, 321 (1990) (finding that judicial selection
methods fail to explain the differential distribution of women, Blacks, and Latina/os on the
state bench); Graham, DoJudicialSelection Systems Matter?, supra note 7, at 330 (finding that
elective and appointive systems matter in selecting Black trial court judges); Hurwitz &
Lanier, supra note 1, at 85 (finding that appellate courts are becoming more diverse and methods of selection are not associated with the characteristics of those selected for the bench).
In particular, much of the debate is centered on elections (partisan or nonpartisan)
135.
and the use of gubernatorial appointment with comrmssion-type systems (also .known as the
Missouri plan or merit selection). The primary methods of selecting general jurisdiction
judges at the state level are: partisan elections, nonpartisan elections, gubernatorial appointment, gubernatorial appointment from a commission, gubernatorial appointment from a
commission with some form of legislative approval, legislative appointment, state supreme
court appointment, and circuit court appointment. See STATE COURT ORGANIZATION, supra
note 6, at 4-7 tbl.4, 17-31 tbl.7. Some states use different methods to select their appellate
and trial court judges. See id. In addition to the legally prescribed or formal methods of selection, states provide for another set of methods to select judges when interim vacancies occur
because of retirements, resignations, or deaths. See id. Interim methods are often used in states
that select their judges by elections. See id. The two principal ways to fill interim vacancies
are by gubernatorial appointment and gubernatorial appointment from a commission (with
or without legislative approval). See id.
The studies on the impact ofjudicial selection on increasing minority representa136.
tion on the state bench take a variety of methodological approaches. In addition, the studies
either examine a particular racial or ethnic group or compare several groups, including gender. This accounts, in part, for the disparate findings and conclusions that are reported in these
studies.
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percent of the state judiciary was White in 2001. The disparity ratios presented in the Tables reveal extreme underrepresentation ofjudges of color for
both federal and state court systems.
The principal finding of this Article, that people of color are extremely
underrepresented on our nation's courts, severely undercuts the force of arguments that purport to show that progress has been achieved in this area.
The data offer no support for a judiciary approaching proportionally based
representation for any group. If the current trends continue, it will take several
decades before judges of color attain a presence on the courts beyond token
representation. Based on the data reported in Tables 1 through 6, a racially
and ethnically diverse judiciary is simply unlikely to occur without immediate and ongoing reforms at both the federal and state levels. The most
significant imphcation of these findings is that people of color are virtually
shut out from attaining key judicial decision-making positions in federal and
state courts. This lack of racial and ethnic diversity on our nation's courts is
incompatible with the egalitarian ideals of our democratic political system.
This Article is the first step in seeking to understand the lack ofjudicial
diversity in our nation's courts. More sophisticated studies are needed in order
to rigorously investigate the problem at all levels of the American judiciary.
Given the range of selection methods among and within the states and the
federal judiciary, no single approach could reasonably be expected to remedy
the lack of diversity. But at both the federal and state levels, it must be recognized that the lack ofjudicial diversity is a serious, nationwide problem and
one that must be addressed immediately. At the very least, states could institutionalize new or ongoing task forces onjudicial diversity and consider a range
of structural or institutional changes to remove the barriers that impede the
selection ofjudges of color.At the federal level, the judiciary itselfshould take
a more active role in promoting diversity with respect to the appointment of
magistrates and bankruptcy judges,3 7 and scholars should give greater attention to diversity of the Article I bench.

137.
ChiefJustice Rehnquist, as head of the Judicial Conference of the United States,
should promote the diversity of magistrate and bankruptcy judicial positions with the same
fervor as he promotes increasing judicial pay for federal judges.William Rehnquist, Supreme
Court of the United States, 2002 Year-End Report on the FederalJudiciaryUan. 1,2003), available
at http://www.supremecourtus.gov/publicinfo/year-end/2002year-endreport.html.
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